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PROFESSOR FRANZ VON LISZT 

criminal justice. American progress along these lines has heretofore 
been lamentably slow and backward, and the opportunities of such an 
organization as the Institute for stimulating wider interest in criminal 
science and for promoting constructive reforms are admittedly great. 
The subjects to be considered at the Boston meeting are of deep and 
fundamental importance to all persons concerned in any way with the 
administration of the criminal law, and there should be present a large 
number of members. J. W. G. 

PROFESSOR FRANZ VON LISZT. 

On the 2d of March, 1911, Dr. Franz von Liszt celebrated his six- 
tieth birthday. Born in Austria, he studied at the universities of Vienna, 
Gottingen and Heidelberg, was Privat-Dozent in Graz for four years, 
after which he moved to Germany, where he was professor of penal law, 
first at the university in Giessen, then in Marburg and Halle, until he 
was finally called to Berlin. 

It is, of course, impossible to review the whole of Prof, von Liszt's 
life work to-day, for he still stands in the heat of the battle for new 
ideas of penal law and his strength is still unbroken. But even at the 
present time we can say with assurance that he is the greatest modern 
jurist of Germany, one through whom thousands and thousands of men 
from all countries have been converted to a modern view of penal law 
and its administration, and thus have become bearers of culture into all 
parts of the world. 

As long ago as in 1878 his "Lehrbuch des osterreichischen Press- 
rechts" aroused merited interest, which was strengthened by his presenta- 
tion two years later of the "deutschen Reichspressrechts." Even at that 
time his "elan" showed itself, his knowledge saturated with modern ideas 
that, in the year 1884, was most clearly put forth in the "Lehrbuch des 
Deutschen Strafrechts," which since then has appeared in eighteen im- 
proved and supplemented editions and has been translated into six lan- 
guages. To-day this book is considered not only the best introduction 
into German penal law, but also the best exposition of the differences 
between the "classic school" and the "young German" school of crim- 
inology, which has energetically thrown the "classic" idea of retribution 
overboard and which conceives of crime as a psychological and social 
necessity within culture and history. This work, in fact, already con- 
tains all the answers to the recent despairing query of the most impor- 
tant representative of the classic school, Prof. Birkmeyer, in Munich: 
"What does von Liszt leave remaining of the present penal law?" It 
points towards a future, not too far distant, we hope, in which the con- 
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ception of punishment as opposed to the claim for protection alone which 
society urges against the criminal, will come to be a false designation, 
and, instead of punishment, people will say, protective measure; instead 
of penal law, protective law; instead of criminal procedure, protective 
procedure, etc. 

In 1881 von Liszt, with Profs, von Lilienthal, von Hippel, Kohl- 
rausch and Delaquis, founded the "Zeitschrift fur die gesammte Straf* 
rechtswissenschaft," in which from the beginning he has devoted the 
most careful attention to the literature of other countries. This period- 
ical helped him to prepare the way for the foundation in 1888 of the 
celebrated "Internationalen Kriminalistichen Vereinigung" (see the arti- 
cle by Dr. van Hamel in the last number of the Journal), which, with 
the cooperation of the Belgian, Prins, and the Dutchman, van Hamel, 
has grown to be one of the most admirable evidences of the international 
unity of culture. Unfortunately, we younger men are almost tempted 
to say, its original "ten commandments," for diplomatic reasons, so that 
men of opposite views might also join it, had to be compressed into the 
two sentences which might also be called the creed of its "younger sister," 
the "American Institute of Criminal Law and Criminology." "The 
International Union of Criminal Law holds that criminality and the 
means of combating it must be considered from the anthropological side 
as well as from the judicial. Its aim is to pursue a scientific study of 
criminality, its causes and the means of attacking it." 

The "Internationale Kriminalistische Vereinigung" also made pos- 
sible Prof, von Liszt's greatest work, "Die Strafgesetzgebung der Gegen- 
wart in rechtsvergleichender Darstellung," the first volume of which 
deals with European penal law, the second with penal law in all the other 
civilized countries except Persia and Siam. 1 With this work von Liszt 
has, once for all, lifted the science of criminal law out of its national 
limits and thus laid the foundation for a penal code that shall be inter- 
national in its main points. The value of such an act cannot be placed 
too high. Till now von Liszt and those who have worked with him 
have collected the material for us, so that we are easily and comfortably 
able to see how the penal law looks over the whole civilized world. In that 
of every country we shall find some special points to admire. "If fate 
should still permit Prof, von Liszt," says Gross, "to offer us a scientific 
comparison of the principles of penal law all over the world we shall 
then need only a firm will to make the ideal of a unified 'world penal 
law* with common principles, a common literature and common ad- 
ministration of justice at least conceivable." It is regrettable that von 

'This monumental work will be reviewed in an early number of this Journal. 
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Liszt has always to complain that the state and the learned bodies fail 
to support such undertakings as they do so liberally work in the prov- 
inces of history, philosophy and natural science. Prof. Gross rightly adds : 
"When we see the vast sums that are spent in other branches for scien- 
tific institutes, expeditions, museums and illustrations, we cannot under- 
stand why almost every aid should be denied to jurisprudence — certainly 
the most important subject for the maintenance and preservation of the 
state." That this lament is equally true in America as in Europe need 
scarcely be stated here. 

While this work showns von Liszt to be a great scholar and com- 
piler, in the recently published criticism of the official "Vorentwurf zu 
einem Strafgesetz des deutschen Eeiclis" ("Die Reform des Beichsstrafs- 
gesetzhuchs") and in the " Gegenentwurf" he stands at the head of those 
eminently practical German advocates of a modern criminal policy to 
whose efforts it will mainly be owing if the German people receive a 
penal code that corresponds to modern views within a calculable time. 
Under his leadership these men are fighting a battle that requires all 
the intellectual forces of the individual. That, in spite of his sixty 
years, he is one of the most untiring of them gives us the right to hope 
that he will still present not only Germany, but the whole civilized 
world with other works on which we can congratulate him, one of our 
foremost and fellow fighters in Germany, and all the nations of culture. 

A. A. 

REVERSAL OF SENTENCE WITHOUT NEW TRIAL. 

There has been considerable comment on the case of People v. 
Nesce, recently decided by the New York court of appeals. The opinion 
in this case by Haight, J., holds that the right of a defendant to speak 
for himself after conviction in a capital case is one of substance, and it 
is reversible error for the trial court to omit, before pronouncing judg- 
ment, to ask the defendant if he has anything to say why sentence 
should not be pronounced against him. The trial, however, terminates 
with the verdict and the error may be corrected without granting a new 
trial by remitting the case to the trial court to proceed upon the verdict 
in accordance with the requirements of the law. The New York Law 
Journal, in commenting on the case, says that it represents a substantial 
change of attitude as to error in capital cases since the decision of the 
same court in Messner v. The People, 45 N. Y. 1, and that "the court of 
appeals has felt the pressure of professional and popular opinion against 
treating a criminal defendant as an extraordinarily privileged character 
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